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Pl aintiffs-Respondents-Petitioners,
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Drew Di edrich, The D edrich Agency, Inc. and JUN 27, 2007

West port | nsurance Corporation, :
David R Schanker

Clerk of Supreme Court

Def endant s- Appel | ant s.

REVI EW of a decision of the Court of Appeals. Affirned.

11 JON P. WLCOX, J. This is a review of a published

court of appeals decision, Avery v. Diedrich, 2006 W App 144,

294 Ws. 2d 769, 720 N.W2d 103. The court of appeals reversed
an order of the Fond du Lac County GCircuit Court, Dale L.
English, Judge, which denied the notion for sunmary judgnent
made by Drew Diedrich, The D edrich Agency, Inc. (collectively,
Di edrich) and Westport |Insurance Corporation (Westport).

12 This appeal presents the following question: If an

insured requests an increase in insurance coverage and the
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i nsurance agent has not agreed to procure it, does the agent
have a duty to procure it? W hold that an insurance agent does
not have a duty to procure requested insurance coverage until
there is an agreenent that the agent wll do so. Accordi ngly,
we affirmthe court of appeals.

I

13 Early in 2002 Mary Avery received a residential
property | ocated at WB283 Orchard Avenue, G een Lake, W sconsin,
(the Orchard property) fromher father's real estate trust.! Her
parents had used the four bedroom residence as a vacation hone.
Soon after receipt, Mary Avery transferred the Orchard property
to the Cedar Ridge Real Estate LLC, an entity owned by her and
her husband, Thomas Avery.

14 Thomas Avery contacted Diedrich to arrange repl acenent
cost coverage on the O-chard property. Drew Diedrich, part-
owner and president of The Diedrich Agency, Inc., had been the
Averys' insurance agent since 1996. He had arranged for a
nunber of different types of policies for the Averys, including
an equine professional policy, a farm owners policy, a
comercial autonobile policy, and several policies for rental
properties.

15 Thomas Avery requested $150,000 worth of coverage for
the Orchard property, the sanme anount of coverage that Mary's

father had previously had for the property. Di edrich bound the

! For purposes of the notion for summary judgment, Diedrich
and Westport stipulated to the Averys' version of the facts.
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coverage with Auto-Oaners |nsurance Conpany. He then filled out
and submtted an application with the specifications of the
Orchard property. After binding the coverage and submtting the
application, D edrich visited the property and confirmed its
val ue. Hs confirmation of +the property's value included
measuring the exterior of the building, noting the roof type
and taking a photograph of the property. According to
Diedrich's eval uation, the $150,000 coverage limt was
appropri ate.

16 In July 2002 the Averys nmet with Dedrich to review

the various coverages they had purchased through him Such
meetings occurred on an annual basis. At the neeting, the
Averys asked Diedrich to increase the coverage |imt on the

O chard property from $150,000 to at |east $250, 000. Based on
their experience building a honme, the Averys believed that the
property was worth $250, 000 or nore.

17 Di edrich disagreed that a $100,000 coverage increase
was justified based on the value of the Ochard property. He
t hought the cost to replace the property would not exceed the
existing level of coverage. Diedrich also thought that a
$100, 000 coverage increase would be suspicious to the insurance
conpany.

18 The Averys and D edrich failed to reach an agreenent
on whether Diedrich would procure additional insurance coverage
for the Orchard property. The idea of having an independent
valuation of the property done cane up as a neans of resolving
t he di sagreenent. The Averys planned to contact an independent

3
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contractor that had been involved in building their residence to
get such appraisal. In the nmeantinme, the property continued to
be insured at the $150, 000 | evel.

19 In the weeks followng the neeting, D edrich sent the
Averys a letter summari zing  what t hey had di scussed.
Specifically, the Iletter noted that the Averys planned on
contacting a contractor to evaluate the property and determ ne
whet her the increased insurance coverage was justified.

110 The Averys' i ndependent contractor examned the
property and determned that the coverage |limt should be at
| east $250, 000. The contractor's assessnent was given to the
Averys verbally, but they never got a witten estimate of the
property's val ue. Neither the Averys nor the contractor
contacted Diedrich to inform him of the verbal estimate of the
property's val ue. The Averys had no further contact wth
Diedrich regarding the increase of their insurance coverage on
the Orchard property after the July 2002 neeting and the receipt
of his followup letter. The Averys also did not attenpt to get
i ncreased coverage for the property through another agent or
I nsurance conpany.

11 In Septenber 2002 a fire destroyed the Ochard
property. The Averys allege that cost of replacing the
resi dence on the property exceeded $250, 000.

112 In January 2004 the Averys filed suit against
D edrich, Westport, and Auto-Omers Insurance Conpany. The
conplaint alleged that D edrich was negligent for failing to
procure the increased coverage for the Orchard property that the

4
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Averys had request ed. The conplaint named Westport as a
def endant because it insured D edrich against the type of
liability alleged by the Averys. The conplaint naned Auto-
Omers Insurance Conpany as a defendant because it had issued
the $150,000 policy for the O-chard property. The parties
eventually stipulated to dismss wth prejudice the clains
agai nst Aut o- Owmners | nsurance Conpany.

113 During discovery, Diedrich and the Averys were
deposed. The attorney for Diedrich and Wstport, Mk S
Nel son, and Mary Avery had the follow ng exchange during her

deposi tion:

M Avery: [When we told [ Di edri ch] we  wanted
additional insurance, he did not respond
favorably to our request.

Nel son: And he said, I"'mnot going to do it; is that
what you are sayi ng?

M Avery: He said, | don't believe the property is
worth that nuch, based on ny opinion

Nel son: And so when you left that neeting, you knew
that there was $150,000 worth of coverage on
t he property, correct?

M Avery: Correct.

Nel son: And you knew that Drew D edrich was not
going to in the near future increase that,
absent hearing back fromyou, correct?

M Avery: Correct.

Nel son: You knew that it was your responsibility to
contact [a contractor] to find out what his
opinion was wth respect to the value or the
repl acenent cost of the O-chard property,
correct?
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| was annoyed because |'ve always felt that
an insurance agent should help its clients
by following up on such things. It seened
odd to ne that the ball was in ny court on
t hat .

But you understood when you left that the
ball was in your court, correct?

Yes, yes.

Nel son and Thomas Avery had the follow ng exchange during

Drew Diedrich did not, according to you,
agree to increase the policy limts to 250-,
did he?

No, he did not.
Did you ask himto do it?
Yes.

And according to you then he refused to do

it, right?

That's correct.

And he, according to you, refused to do it
on that day, in that neeting, right?

That is correct.

And so that you knew immediately during the
neeting he wasn't going to increase them
correct?

Yes.

And you left the neeting wth that
under st andi ng, correct?

Yes.

And that was your continuous understanding
until even after the fire, correct?

That is correct.

hi s
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Nel son: And was it you or your wife who contacted
[the contractor]?

T. Avery: | believe Mary did.

Nel son: And did she go out to the site, to the
Orchard property, before the fire, with [the
contractor]?

T. Avery: W both did.

14 Diedrich and Wstport noved for sumrary judgnent on
the ground that D edrich had no duty to obtain additional
coverage for the Averys because he never agreed to obtain the
addi tional coverage. The <circuit court denied the notion,
concluding that D edrich, as an insurance agent, had a duty to
carry out the Averys’ instructions. The circuit court made its

decision based on Lisa's Style Shop, Inc. v. Hagen |Insurance

Agency, Inc., 181 Ws. 2d 565, 511 N.W2d 849 (1994); Nelson v.

Davi dson, 155 Ws. 2d 674, 456 N W2d 343 (1990); Appl eton

Chi nese Food Service, lnc. . Mur ken | nsurance, | nc., 185

Ws. 2d 791, 519 Nw2d 674 (C. App. 1994); and Meyer v.
Norgaard, 160 Ws. 2d 794, 467 N.W2d 141 (C. App. 1991). It
noted that prior Wsconsin cases had defined an insurance
agent's duty relative to an insured' s responsibilities. | t
concl uded that once an insured had decided on the coverage he or
she desired, the agent had a duty to carry out the insured's
i nstructions.

115 Diedrich and Wstport filed a petition for leave to

appeal a non-fi nal or der pur suant to
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Ws. Stat. § 808.03(2)(2005-06),2 which the Averys opposed. The
court of appeals granted the petition for |eave, concluding that
the 8 808.03(2) criteria were satisfied in this case.

116 The <court of appeals reversed the circuit court's
denial of the notion for summary judgnment nade by D edrich and
Westport. Based on the sane cases that the circuit court relied
upon, the court of appeals concluded that D edrich had no duty
to obtain the increased insurance coverage because there was
never an agreenent that he woul d. Because Diedrich agreed to
procure only the original policy and not the additiona
coverage, he was not bound to carry out the Averys’ request for
addi ti onal coverage.

117 The Averys petitioned for review with this court,

whi ch we granted.

2 Wsconsin Stat. § 808.03(2) provides the follow ng:

APPEALS BY PERM SSI ON. A judgnment or order not
appeal able as a matter of right under sub. (1) may be
appealed to the court of appeals in advance of a final
judgnent or order upon |eave granted by the court if
it determ nes that an appeal wll:

(a) Materially advance the termnation of the
[itigation or «clarify further proceedings in the
[itigation;

(b) Protect the petitioner from substantial or
irreparable injury; or

(c) darify an issue of general inportance in the
adm ni stration of justice.

Al'l subsequent references to the Wsconsin Statutes
are to the 2005-06 version, unless otherw se stated.
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[
118 We review a circuit court's grant or denial of summary
j udgnent i ndependently of the circuit court or court of appeals,
applying the sane nethodology as the circuit court. AKG Rea

Estate, LLC v. Kosternan, 2006 W 106, 914, 296 Ws. 2d 1, 717

N.W2d 835. Summary judgnent is appropriate if there are no
genui ne issues of material fact and the noving party is entitled
to judgnent as a matter of |aw Ws. Stat. § 802.08(2).
Summary judgnent materials, including pleadings, depositions,
answers to interrogatories, and admssions on file, are viewed
in the light nost favorable to the nonnoving party. Rai nbow

Country Rentals v. Aneritech Publ'g, 2005 W 153, 913, 286

Ws. 2d 170, 706 N. W 2d 95.

119 For purposes of the notion for summary judgnent made
by Diedrich and Wstport, there is no genuine issue of materia
fact. Diedrich and Wstport have stipulated to the Averys'
version of the facts for the purposes of their notion.

20 The notion for sunmary judgnent in this case also
presents a question of |aw The Averys brought a negligence
claim To prevail, they would need to prove four elenents: "(1)
a duty on the part of the defendant; (2) a breach of that duty;
(3) a causal connection between the conduct and the injury; and
(4) an actual loss or damage as a result of the injury.”
Nel son, 155 Ws. 2d at 679. Di edrich and Westport noved for
summary judgnent based on an absence of any duty for an agent to

procure requested coverage until the agent has agreed to procure
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it. Whet her such a duty existed presents a question of |aw.

11

21 In this case, we address the follow ng question: If an
insured requests an increase in insurance coverage and the
i nsurance agent has not agreed to procure it, does the agent
have a duty to procure it?

22 Nunerous cases have addressed the scope of an
i nsurance agent's duty to an insured. Al t hough none resolved
the issue presented in this case, they do provide a framework in
which to consider the agent's duty to procure coverage.

23 An insurance agent has a duty to "'exercise reasonable
skill and diligence in the transaction of the business entrusted

to him [or her]."'" Master Plunbers Ltd. Mit. Liab. Co. wv.

Cormany & Bird, Inc., 79 Ws. 2d 308, 313, 255 N W2d 533

(1977) . Agency |l aw does not insulate an insurance agent from

liability for his or her torts. Schurmann v. Neau, 2001 W App

4, 99, 240 Ws. 2d 719, 624 N.W2d 157 (citing Ford v. Wsconsin

Real Estate Examning Bd., 48 Ws. 2d 91, 102, 179 N W2d 786

(1970)) . When an insurance agent fails to act with reasonable
care, skill, and diligence in procuring coverage he or she
agreed to procure, the agent has breached his or her duty to the

insured. Appleton Chinese, 185 Ws. 2d at 805.

124 In Appleton Chinese, the insureds requested $140,000

repl acenent cost coverage on their restaurant and |ost business
i ncone cover age. The insurance agent agreed to procure the
requested coverage and prepared applications to various

10
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I nsurers. Because of a clerical error by the insurance agent,
the applications that the insureds selected from did not include
any | ost business coverage. Once the insureds had selected an
insurer, the insurance agent also agreed to the policy being
witten at actual cash value, rather than as replacenent cost
coverage, w thout consulting the insureds. The agent failed to
ever nmake the insureds aware that the policy had been witten at
actual cash val ue. As a result of the insurance agent's
conduct, rather than having $140,000 in replacenent cost
coverage and | ost business incone coverage, the insureds ended
up with a policy that provided $140,000 in actual cash value
cover age.

25 The court concluded that the insurance agent had
breached her duty to act with reasonable skill and diligence in
procuring the coverage she had agreed to procure for the
i nsur eds. Id. at 810. In reaching its conclusion, the court
recogni zed that "[t]he principal-agent relationship may not rise
to the level of a duty to advise, but it certainly extends to an
i ndependent duty to act wth reasonable <care, skill and
diligence in procuring the agreed upon coverage." [|d. at 805.

26 In addition to establishing when an insurance agent
has a duty, prior cases have also "recognized that, absent
speci al circunstances, an insurance agent's duty to an insured

is limted." Sprangers v. Geatway Ins. Co., 182 Ws. 2d 521,

547, 514 N.W2d 1 (1994). For instance, in Nelson, the insured
alleged that an insurance agent had negligently failed to
adequately inform them of the availability of underinsured

11
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nmotorist (UM coverage. The court concluded that "an insurance
agent has no affirmative duty wunder existing Wsconsin |aw,
absent special circunstances, to inform an insured concerning
the availability or advisability of U M coverage." Nelson, 155
Ws. 2d at 685.°

127 Speci al circunstances exist when sonething nore than a
standard insured-insurer relationship exists, such as an express
agreenent that an agent will advise the insured about his or her
coverage. |d. at 683. Special circunstances may also arise if
an insured pays the agent conpensation for his or her advice, an
insured has entrusted the agent to an extent that the agent
appreciates that he or she has an enhanced duty of providing
advice, or the insured relies on advice after an agent held
himself or herself out as a highly skilled insurance expert.
Id. at 683-84.

128 Courts have also concluded that in the absence of
special circunstances insurance agents do not have a duty to
"inform about or recommend policy limts higher than those
selected by the insured,"” Myer, 160 Ws. 2d at 798; "update the
contents limt of the [insureds'] policy or to advise them

regardi ng the adequacy of coverage," Lenz Sales & Service, Inc.

v. WIlson Mut. Ins. Co., 175 Ws. 2d 249, 254, 499 N W2d 229

3In the years following the court's decision in Nelson v.
Davi dson, 155 Ws. 2d 674, 456 N. W2d 343 (1990), t he
| egi slature enacted 1995 Wsconsin Act 21, which created
Ws. Stat. 8§ 632.32(4m. W sconsin Stat. 8 632.32(4m requires
that insurers give the insured notice about the availability of
underinsured notori st coverage.

12



No. 2005AP1730

(Ct. App. 1993); "advise [the insured] to increase the limts of

its insurance coverage for personal property,” Lisa's Style

Shop, 181 Ws. 2d at 567; or "anticipate what liabilities an
insured may expect a policy to cover or to identify which
exclusions in a policy an insured my deem inportant,"”
Sprangers, 182 Ws. 2d at 547.

129 Adhering to the wunderlying principles of the other
cases related to the duty of insurance agents, we conclude that
an insurance agent does not have a duty to procure requested
i nsurance coverage until there is an agreenent that the agent
will do so.

130 In this case, it is undisputed that there was not an
agreenent that Diedrich would procure the $100,000 increase in
coverage for the Averys. During the July 2002 neeting and in
the followup letter, D edrich mde clear that he was not
procuring the additional coverage unless the Averys provided him
with another estimate of the Orchard property's val ue.

131 Both the Averys, during their depositions, recognized
that Diedrich had not agreed to procure the coverage they had
requested at the July 2002 neeting. They also articulated their
belief that D edrich was not going to procure the increased
coverage until he heard back from them with a new appraisal of
the Orchard property. Although the Averys received an estimte
that would have supported the increase in coverage, they never
gave Diedrich that infornmation. The necessary agreenent could
not have occurred until Diedrich and the Averys agreed that
Di edrich would procure the $100,000 increase in coverage. Such

13
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an agreenent never occurred. Accordingly, we conclude that
Diedrich did not have a duty to procure the requested increase
i n coverage.

132 The Averys contend that an insurance agent who has
agreed to procure coverage for a property has a duty to procure
any requested increase in coverage for that given property.
Such a duty arises, according to the Averys, because agents are
obligated to carry out an insured's instructions once the
i nsured has made a deci sion about his or her insurance needs.

133 W& reject the Averys' proposed rule. Such a rule
would permit an insured to unilaterally inpose a duty on an
i nsurance agent once the agent has agreed to provide any
coverage for a property. There are not any Wsconsin cases that
recogni ze that an insurance agent could have a duty inposed
unil aterally. Contrary to the Averys' suggestion, the Appleton
Chi nese insurance agent breached her duty because of her
negligence after she had agreed to procure the requested

cover age. Appl eton Chinese, 185 Ws. 2d at 805. The Appl eton

Chi nese court recogni zed t hat "[t] he pri nci pal - agent
relationship may not rise to the level of a duty to advise, but
it certainly extends to an independent duty to act wth

reasonable care, skill and diligence in procuring the agreed

upon coverage." Id. (enphasis added). Permtting unilatera
changes to the principle-agent relationship is inconsistent with
the principles previously articulated by Wsconsin courts.

E.g., Nelson, 155 Ws. 2d at 684.

14
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134 Qur conclusion in this case is consistent with those
reached in other jurisdictions that have considered the issue
presented in this case. Specifically, other jurisdictions have
concluded that an insurance agent's duty in the context of
procuring coverage arises when he or she has agreed to procure

the requested coverage. R H Gover, Inc. v. Flynn Ins. Co.,

777 P.2d 338, 341 (Mont. 1989); Baldwin v. Lititz Muit. Ins. Co.,

393 S.E. 2d 306, 308 (N.C. Ct. App. 1990).
35 In addition to other jurisdictions reaching the sane

conclusion, treatises support our position. Couch on | nsurance

states the foll ow ng:

[a]n insurance agent is not obligated to assune the
duty of procuring a policy of insurance for a
cust oner, but i f the agent, with a view to
conpensation for his or her services, undertakes to
procure insurance for a custoner and fails to do so,
the insurance agent will be held |iable for any damage
resulting therefrom

3 Lee R Russ & Thomas F. Segalla, Couch on Insurance § 46:46

(3d ed. 2005). Li ke our conclusion in this case, Couch on
| nsurance provides that an insurance agent does not have a duty
to procure requested insurance coverage. Anot her treatise

states that an insurance agent owes the insured no duty until

the agent "agrees to undertake a particular task.”™ Carance E
Hagglund et al., lInsurance Producer Liability: In Plain Language
17 (1991). After an insurance agent "agrees to procure

i nsurance, [his or her] duties are limted to (1) followi ng the
[insured's] coverage instructions with reasonable care, and (2)

not intentionally or negligently msrepresenting the scope of

15
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coverage. " Id. (footnotes omtted). These treatises support
our holding that an insurance agent does not have a duty to
procure requested insurance coverage until there is an agreenent
that the agent will do so.
|V

136 In sum we hold that an insurance agent does not have
a duty to procure requested insurance coverage until there is an
agreenent that the agent will do so. In this case, Diedrich did
not have a duty to procure the $100,000 increase in insurance
coverage requested by the Averys because he never agreed to
procure the increased coverage. There was no genui ne issue of
material fact and D edrich and Wstport were entitled to
judgnment as a matter of law.  Accordingly, sunmary judgnent for
Di edrich and Westport was appropri ate.

By the Court.—Fhe decision of the court of appeals is

af firned.

16
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137 SH RLEY S. ABRAHAMSON, C. J. (concurring). The court
phrases the question presented as follows: "If an insured
requests an increase in insurance coverage and the insurance
agent has not agreed to procure it, does the agent have a duty
to procure it?" Majority op., Y2. The majority opinion answers
this easy question "No." Majority op., 92. | agree with the
answer to the question posed.

138 Nevertheless, | am concerned because, in ny opinion,
the facts and parties present a nore nuanced question than the
one the majority opinion answers. In my opinion, the follow ng
guestion is presented by the instant case: If an insured and
i nsurance agent have a pre-existing relationship and a course of
past dealing, and if the insured asks the agent to procure
i ncreased i nsurance coverage on an existing insurance policy and
the agent explicitly refuses to procure the requested increased
i nsurance coverage but their relationship continues, is the
insurance agent liable to the insured when a |oss occurs in
excess of the policy coverage? The mmjority opinion does not
answer this question.

139 According to the <court of appeals, an insurance
agent's duty to the insured includes a duty to act wth
reasonable care, skill, and diligence in procuring the agreed-
upon coverage and a duty to act in good faith and follow the

insured's direction. Avery v. Diedrich, 2006 W App 144, 119,

11, 294 Ws. 2d 769, 720 N W2d 103. In the present case, no

i ncreased coverage was agreed upon between the insurance agent
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and the insured. Because the insurance agent explicitly advised
the insured that the agent would not follow the insured s
direction, would not procure the requested increased coverage,
and did not accept the obligation to procure the increased
coverage, the insurance agent was not liable for failing to
procure the increased coverage, according to the court of
appeal s. Avery, 294 Ws. 2d 769, 110, 12.

40 The circuit court viewed the case differently and
deni ed the insurance agent's motion for summary judgnent.! The
circuit court recognized that wunless "special circunstances”
exist, an insurance agent has |imted duties to the insured.
For exanple, absent special circunstances, an insurance agent
ordinarily does not have the duty to advise the insured
regarding available insurance. What constitutes speci al
ci rcunstances has been addressed by this court in Nelson v.
Davi dson, 155 Ws. 2d 674, 456 N W2d 343 (1990). The circuit
court concluded as a nmatter of law that no special relationship
exi sted between the insured and the insurance agent in the
present case. Neither party argues in this court that the
relationship between the insured and the agent anounted to
speci al circunstances.

41 The «circuit court, however, also recognized that
i nsureds have the burden to know their insurance needs and the
value of their property, and to comunicate requests for
coverage to their insurance agents. The insurance agent's duty

in the present case, according to the circuit court, was to

! Fond du Lac County Circuit Court, Dale L. English, Judge.

2
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follow the insured's instructions, which included at a m ninum
presenting the insured' s request to the insurance conpany and
allowing the conpany to decide whether to wite the requested
i ncreased coverage. Because the insurance agent failed to honor
the insured s request by not forwarding the request to the
i nsurance conpany, the insurance agent may be liable for breach
of the duty under the circuit court's decision.

42 The instant case presents, in ny opinion, the question
of the scope of an insurance agent's duty when the parties have

a pre-existing relationship and a course of dealing with each

ot her. To reach a decision on the question | framed, a court
woul d have to address, in ny opinion, the follow ng argunents
(among others) raised in the present case: (1) Dd the pre-

existing relationship inpose a duty on the agent to adhere to
the insured's request for increased coverage or at least to
forward the request to the insurance conpany? (2) Was the
i nsurance agent a dual agent, that is, an agent for both the
insured and the insurance conpany, and how does a dual agency
affect the relationship between the insured and the agent and
the agent's obligations in the present case? (3) If the
i nsurance agent refuses to follow the insureds' instructions,
must the insurance agent term nate the agency relationship? (4)
Do judicial public policy factors limt or expand the insurance

agent's liability in the present case?

143 The nmmjority opinion perhaps will be interpreted as
supplying a "No" answer to the question | franed. O perhaps
the majority opinion will be interpreted as not grappling with
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the actual fact situation underlying the present case. I n that
event, the question raised by the facts of the present case
probably renmains unanswered in Wsconsin law and will have to
await a definitive answer fromthis court on another day.

44 For the reasons set forth, | wite separately.

45 | am authorized to state that Justices ANN WALSH
BRADLEY and LOUIS B. BUTLER, JR join this opinion.
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